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MUTUAL NON-DISCLOSURE AGREEMENT 

1.  In connection with discussions between __________________________________________________ (“Company”) and Linden VFT, LLC, 

acting through its GE Power business (“GE”), with respect to the potential purchase of transmission scheduling rights, other 

potential transactions involving the purchase and/or sale of goods, services and/or other items (the “Transaction”), each 

party (as to information disclosed by it, the “Disclosing Party”) is prepared to furnish the other party (as to information 

received by it, the “Receiving Party”) with certain confidential and proprietary information.  “Confidential Information” as 

used in this agreement (the “Agreement”) shall mean all such information that is or has been disclosed by the Disclosing 

Party or its Affiliates (defined below):  (a) in writing or by email or other tangible electronic storage medium and is clearly 

marked “Confidential” or “Proprietary”; or (b) orally or visually, and then followed within ten (10) working days thereafter 

with a disclosure complying with the requirements of clause (a) above.  Confidential Information also includes, but is not 

limited to, personal data as defined in this Agreement or by applicable law, whichever is broader, and personal data shall not 

be required to be marked “Confidential” or “Proprietary” to be treated as Confidential Information under this Agreement.  

As used in this Agreement, “personal data” means any information relating:  (x) to an identified; or (y) to a directly or 

indirectly identifiable, natural person.  All other information shall be deemed to be non-confidential.  As used in this 

Agreement, an “Affiliate” with respect to a party means any entity (including without limitation any individual, corporation, 

company, partnership, limited liability company or group) that directly, or indirectly through one or more intermediaries, 

controls, is controlled by or is under common control with such party. 

2. The Receiving Party agrees, except as required by law, to:  (a) protect the confidentiality of the other party’s 

Confidential Information in whatever form maintained, including any notes, summaries, reports, analyses, or other material 

derived by the Receiving Party, its Affiliates, or its or their Authorized Parties (defined below), in whole or in part, from the 

Confidential Information (collectively, “Notes”); (b) use the Confidential Information and Notes only for the purposes of 

evaluating possible Transaction and the terms thereof; (c) use the same degree of care as with its own confidential 

information, which shall be at least a reasonable standard of care, to prevent disclosure of the Confidential Information and 

Notes, except to its Affiliates, and its or their officers, directors, employees, agents, advisors, and/or representatives 

(collectively, “Authorized Parties”), solely to the extent necessary to permit them to assist the Receiving Party in evaluating 

Transaction; and (d) not disclose to persons (other than those described in clause (c) above) that the Confidential 

Information has been made available, that the Receiving Party is considering Transaction or that the parties have had or 

are having discussions or negotiations with respect thereto.  The Receiving Party further agrees that prior to disclosing any 

Confidential Information to its Affiliates, or its or their Authorized Parties, as allowed hereunder, the Receiving Party shall 

advise such Affiliates and/or Authorized Parties of the confidential nature of the Confidential Information, and either:  

(x) direct them to abide by the terms of this Agreement; or (y) ensure they are under written agreement with the Receiving 

Party that establishes confidentiality and use restrictions regarding such Confidential Information that are no less restrictive 

than those set forth herein.  The Receiving Party agrees to be responsible for any breach of this Agreement by it, its 

Affiliates, or its or their Authorized Parties.  Each party acknowledges that money damages would not be a sufficient remedy 

for any breach of this Agreement.  Accordingly, in the event of any such breach, in addition to any other remedies at law or 

in equity that a party may have, it shall be entitled to seek equitable relief, including injunctive relief, specific performance, 

or both.  Nothing herein is intended to limit or abridge the protection of trade secrets under applicable trade secrets law, 

and trade secrets shall be maintained as such until they fall into the public domain. 

3.  This Agreement shall be inoperative as to particular portions of the Confidential Information disclosed by the 

Disclosing Party if such information:  (a) is or becomes generally available to the public other than as a result of disclosure 

by the Receiving Party, its Affiliates, or its or their Authorized Parties; (b) was available on a non-confidential basis prior to 

its disclosure to the Receiving Party; (c) is or becomes available to the Receiving Party, its Affiliates, or its or their 

Authorized Parties on a non-confidential basis from a source other than the Disclosing Party when such source is not, to 

the best of the Receiving Party’s knowledge, subject to a confidentiality obligation with the Disclosing Party; or (d) was 

independently developed by the Receiving Party, its Affiliates, or its or their Authorized Parties, without reference to the 

Confidential Information, and the Receiving Party can verify the development of such information by written documentation. 

 

4.  If either party decides not to proceed with a Transaction, it will promptly inform the other party of that decision in 

writing.  In addition, the Disclosing Party may elect at any time by written notice to the Receiving Party to terminate further 

access to and such party’s review of the Confidential Information.  In any such case or upon any other termination of this 

Agreement, the Receiving Party will immediately:  (a) return all Confidential Information disclosed to it; and (b) destroy, with 
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such destruction to be certified by the Receiving Party, all Notes, without retaining any copy thereof.  No such termination 

of the Agreement or return or destruction of the Confidential Information or Notes will affect the confidentiality obligations 

of the Receiving Party, its Affiliates, or its or their Authorized Parties, all of which will continue in effect as provided in this 

Agreement.  Nothing in this Section 4 shall require either party or any of their respective Affiliates and/or Authorized 

Parties to return, destroy, or delete copies of any computer records and/or files containing the Confidential Information 

that have been created pursuant to automated processes such as document retention/archiving and/or back-up 

policies/procedures, provided that each and any such copies:  (x) are kept confidential and cannot be accessed in the 

regular course of business; (y) are maintained and archived in compliance with reasonable information security standards; 

and (z) are properly deleted as required by the Receiving Party’s document retention/archiving and/or back-up 

policies/procedures. 

 

5.  Each party shall retain ownership of all Confidential Information and intellectual property it had prior to 

commencement of the discussions and evaluation referred to in this Agreement, but GE shall own exclusively all rights in 

ideas, inventions, works of authorship, strategies, plans, and data, created in or resulting from discussions between GE and 

Company, including but not limited to all patent rights, copyrights, moral rights, rights in proprietary information, database 

rights, trademark rights, and other intellectual property rights, and Company will execute assignments as necessary to 

achieve that result.  Nothing in this Agreement shall be deemed to grant a license directly or by implication, estoppel, or 

otherwise, although the parties may provide for such a license in an express written agreement. 

 

6.  If either party or any of their respective Affiliates or Authorized Parties is requested or required, by interrogatories, 

subpoena, or similar legal process, to disclose any Confidential Information or Notes, such party agrees to provide the 

Disclosing Party with prompt written notice of each such request, to the extent practicable, so that the Disclosing Party 

may seek an appropriate protective order, waive compliance by the Receiving Party with the provisions of this Agreement, 

or both.  If, absent the entry of a protective order or receipt of a waiver, the Receiving Party is, in the opinion of its counsel, 

legally compelled to disclose such Confidential Information or Notes, the Receiving Party may disclose such Confidential 

Information or Notes to the persons and to the extent required without liability under this Agreement and will use its best 

efforts to obtain confidential treatment for any Confidential Information or Notes so disclosed. 

 

7.  This Agreement contains the entire understanding between the parties relating to the subject matter contained 

herein and supersedes all prior and collateral communication, reports, and understandings between the parties relating 

thereto.  This Agreement is not intended as a teaming, joint venture, or other such arrangement.  No change, modification, 

addition to, or waiver of, any provision of this Agreement shall be binding unless in writing and signed by authorized 

representatives of both parties.  Except as provided herein, the parties agree that any disclosures contemplated hereunder, 

and any discussions or communications between the parties relating thereto, shall not restrict either party’s right to take 

whatever future actions such party unilaterally determines to be in its best interests, including:  (a) the right to discontinue 

discussions with the other party at any time; or (b) to undertake similar discussions or to enter into agreements or 

relationships with third parties covering subjects related to the matters covered herein.  All provisions of this Agreement 

are severable, and if any provision or part thereof is deemed invalid or otherwise unenforceable, then such term shall be 

construed to reflect the closest lawful interpretation of the parties’ original intent, and the remaining provisions of this 

Agreement shall remain valid, enforceable, and binding.  This Agreement may be executed in multiple counterparts, each of 

which, when executed and delivered, shall be deemed an original, but all of which shall constitute one and the same 

instrument.  Any signature page of any such counterpart, or any facsimile transmission thereof, may be attached or appended 

to any other counterpart to complete a fully executed counterpart of this Agreement, and any facsimile transmission of any 

signature of a party shall be deemed an original and shall bind such party.  The Receiving Party shall notify the Disclosing 

Party in writing immediately upon discovery of any loss, unauthorized disclosure, or use of the Confidential Information 

and/or Notes, or any other breach of this Agreement by the Receiving Party, its Affiliates, or its or their Authorized Parties.  

In any such event, the Receiving Party shall help the Disclosing Party in every reasonable way to regain possession of the 

Confidential Information and/or Notes, and shall prevent any further unauthorized disclosure or use.  This Agreement will 

be binding on and inure to the benefit of the parties hereto and their respective successors and permitted assigns.  Neither 

party may assign this Agreement or any of their rights and obligations hereunder, or delegate the performance thereof to a 

third party without the prior written consent of the other party.  For the avoidance of doubt, the Disclosing Party’s Affiliates 

disclosing Confidential Information under this Agreement shall be third party beneficiaries of this Agreement.  Except as 
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expressly provided in the foregoing sentence, nothing in this Agreement is intended to or shall confer to any third party any 

benefit or right to enforce any term of this Agreement.  Any failure by a party hereto to enforce the other party’s strict 

performance of any provision of this Agreement will not constitute a waiver of that party’s right to subsequently enforce 

such provision or any other provision of this Agreement. 

 

8.  GE and Company each agree to take such measures as may be necessary to ensure that the disclosure of 

Confidential Information complies with any export control laws which may govern such disclosure.  With respect to any 

technical data the Receiving Party receives in conjunction with Confidential Information where such technical data is subject 

to any export control laws, the Receiving Party represents and warrants that such technical data shall not be released 

without first complying with all applicable export control laws and regulations, including without limitation the requirement 

for obtaining necessary governmental authority for such a release, if applicable.  The Receiving Party shall indemnify and 

hold the Disclosing Party harmless from all claims, demands, damages, costs, fines, penalties, attorneys’ fees, and all other 

expenses arising from its, its Affiliates, or its or their Authorized Parties failure to comply with this clause and/or applicable 

export control laws and regulations. 

 

9.  This Agreement shall be effective when duly signed by both parties and shall continue for a period of two (2) years 

from such date.  Any and all obligations of confidentiality shall nonetheless survive any such termination and/or expiration 

of this Agreement unless otherwise agreed between the parties in writing. 

10.  This Agreement shall be governed by and interpreted in accordance with the laws of the State of New York, U.S.A., 

excluding its conflict of laws rules.  If the parties have a controversy, dispute or difference arising out of this Agreement, 

either party may initiate litigation only in the U.S. District Court for the Southern District of New York or, if such court lacks 

subject matter jurisdiction, in the Supreme Court of the State of New York in and for New York County.  The parties submit 

to the jurisdiction of said courts and waive any defense of forum non conveniens.  The parties waive all rights to jury trials. 

11. This Agreement may be executed by facsimile or electronically, and in multiple counterparts with the same effect as if 

all signing parties had signed the same document. All counterparts will be construed together and constitute one and the 

same contract.  Facsimile or electronic signatures will be treated as originals. 

Company Linden VFT, LLC 

  By: LINDEN VFT HOLDING, LLC, 

   By: POWER HOLDING LLC 

  its Managing Member 

 

Signature:    Signature:    

Print or Type Name:    Print or Type Name:    

Title:    Title:    

Date:    Date:    


